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A. IDENTITY OF PETITIONER 

Tyrone M. St. Ours, appellant below, petitions this Court to grant 

the relief requested in section B. 

B. COURT OF APPEALS DECISION 

Pursuant to RAP 13.4(b )(3), petitioner seeks review of a portion of 

the unpublished decision of the court of appeals, Division Two, in State v. 

St. Ours,_ Wn. App. _, _ P.3d _ (20 15 WL 786828), filed 

February 24, 2015. 1 

C. ISSUES PRESENTED 

1. Is it a violation of a defendant's state and federal due 
process rights when an officer destroys or fails to preserve 
evidence which was materially exculpatory and of the sort 
clearly likely to be relevant to future prosecutions? 

Is it a further violation to allow the prosecution to use that 
evidence against the defendant even though he was not 
given any chance to examine it because of the officer's 
improper failure to preserve it? 

2. Is counsel prejudicially ineffective in failing to properly 
move for dismissal of charges based upon the state's failure 
to preserve crucial evidence, instead of simply arguing for 
the evidence to be excluded from trial? 

1A copy ofthe Opinion is submitted herewith as Appendix A (hereinafter "App. A"). 



D. STATEMENT OF THE CASE 

l. Procedural facts 

Petitioner Tyrone St. Ours was charged with and convicted after 

jury trial in Pierce County of unlawful possession of heroin while on 

community custody status. CP l-2, 13-14; RCW 69.50.102, RCW 

69.50.4013(1 ), RCW 69.50.412(1 ), RCW 9.94A.525(17); RP 1, 4.2 The 

Honorable Judge Jerry Costello ordered a standard-range sentence and St. 

Ours appealed. RP 154-56; CP 59,65-78. 

On February 24, 2015, Division Two of the court of appeals 

affirmed in part and reversed in part in an unpublished decision. App. A at 

1-15. This Petition follows. 

2. Facts relevant to issues on review 

Tacoma Police Department officers were on "bike unit" patrol 

trying to fmd "individuals committing crimes" or who had outstanding 

warrants when one of them saw Tyrone St. Ours. RP 65-70. That officer, 

Jeff Thiry, recognized St. Ours and believed he had an outstanding 

warrant. RP 70. The officer "rode up" on St. Ours, ordered him to take 

off a backpack he was wearing, arrested him, searched the backpack at St. 

2Citation to the transcript is explained in Appellant's Opening Brief ("AOB'') at 2 note I. 
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Ours' feet and found "numerous hypodermic syringes and some other 

paraphernalia." RP 70. 

Thiry would later testify that one of the syringes had a "dark 

brown substance" inside which Thiry presumed was "black tar heroin." 

RP 72. The officer did not test that substance or preserve it or any of the 

44 syringes he said he saw as evidence. RP 72-74. Nor did he take a 

picture of those items prior to destroying them. 

Also inside the backpack was a "little tin cup" with a clump of 

something in it which Thierry said field-tested "positive" and later was 

found to contain heroin. RP 73-76. 

Instead of seizing the backpack in which he claimed to have found 

all this evidence, Officer Thiry he handed the backpack to the man who 

had been walking with St. Ours and let that man walk away with it. RP 

70-79. While Thiry claimed that St. Ours had asked the officers to do so, 

the officer did not explain why a suspect had any say in whether police 

took evidence into custody. RP 79. Nor did the officer even ask the man 

his name before letting him walk away with the backpack. RP 70-79. 

The officer would later admit, on cross-examination, that he had 

seen nothing in the backpack identifying it as belonging to St. Ours. RP 

79. 
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St. Ours raised an unwitting possession defense and testified that 

the backpack belonged to another man, "Herbert," for whom he was 

carrying it until later that day, when they planned to meet at the "Mission." 

RP 107-108. St. Ours said he had not looked into the backpack and did 

not know what was inside. RP 107-108. He disputed asking Thiry to 

give the backpack to the man walking him and said he would not assume 

an officer would ever do anything he asked. RP 111. 

Before trial, the prosecutor admitted that, because the alleged "drug 

paraphernalia" of the syringes had not been seized as evidence, the state 

could not go forward with a charge it had based on alleged possession of 

those items. RP 4-6. But the prosecutor wanted to offer evidence of the 

44 syringes, especially the one with suspected heroin, under ER 404(b), to 

"explain the possession" and show "knowledge." RP 13-14. Counsel 

objected that it was a violation of St. Ours' rights to due process, because 

the state's failure to secure the backpack, syringes and paraphernalia 

prevented the defense from subjecting it to scmtiny and also investigating 

relevant defenses, such whether the liquid in the missing syringe was 

actually heroin as the officer testified or whether there was evidence in the 

backpack such as identification which could cast doubt on the claim that it 

belonged to St. Ours. RP 11, 13-14. 
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Even though the evidence was not preserved to be tested, examined 

by the defense or presented to the jury, the trial judge found that those 

failures could be inquired into on cross-examination but the evidence was 

admissible under ER 404(b) and the "res gestae" exception to the evidence 

rules as "strong evidence'' to prove there was "knowing possession." RP 

18-19, 52-54. The jury later heard Officer Thiry's testimony about the 

syringes and his belief one of them contained heroin. RP 79. 

In closing argument, the prosecution repeatedly told the jury that it 

should find that St. Ours had knowingly possessed the items in the 

backpack because of the alleged evidence the officer said he had seen but 

had not secured. RP 121. The prosecutor also told the jury that no one 

else made any "claim of ownership" to the backpack and there was "no 

evidence" anyone else had access to it. RP 122. 

Defense counsel tried to minimize this argument in closing, 

pointing out the lack of evidence in the backpack proving that it belonged 

to St. Ours. RP 123-24. In rebuttal, the prosecutor argued that the 

backpack was linked to St. Ours because he was wearing it and that the 

officer had testified that, other than the contraband, there "really wasn't 

anything else" in the backpack. RP 127-28. Indeed, the prosecutor 

declared, if there had been evidence with St. Ours' name on it, the state 
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would have brought it to show the jury, but that the backpack also had 

"nothing" in it with "Herbert's" name on it. RP 128. 

When counsel objected that the prosecutor was arguing "facts not 

in evidence," the trial court declared, "I think it's arguing the evidence 

before the jury." RP 128. Further, the prosecutor told the jury, if the 

officer had not believed the backpack belonged to the defendant then the 

officer would not have believed that the drugs were the defendant's, either. 

RP 128-19. The prosecutor told the jury that "clearly, that wasn't the 

officer's thought process" because the officer had "told" jurors "he 

believed they were the defendant's." RP 129. 

On appeal, St. Ours argued, inter alia, that the state's failure to 

preserve the backpack and syringes violated his state and federal due 

process rights because the evidence was materially exculpatory and of 

such a nature there was no reasonable means by which he could obtain 

comparable evidence. AOB at 6-18. In the alternative, he argued the 

evidence was clearly at a minimum potentially useful to the defense and 

the officer's inexplicable failure to preserve that evidence was in bad faith. 

AOB at 6-18. Finally, he argued that counsel was ineffective in failing to 

move to dismiss the charges against his client based upon the state's 

failure to preserve the evidence, instead of just arguing that due process 
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compelled its suppression. AOB at 6-18. 

In ruling, Division Two held that the backpack was not "material 

exculpatory" evidence which should have been secured because it was not 

obvious that there was an "exculpatory value" at the time the officer let the 

backpack walk away. App. A at 9-10. The court also said that St. Ours 

could have had someone else testify that the backpack belonged to them 

and thus established the same facts in a different way. App. A at 9-10. 

Regarding the syringes the officer had destroyed, including the one 

he was allowed to opine was full of heroin, the court of appeals also said 

there was no evidence they had material exculpatory value at the time the 

officer destroyed them. App A at 9-10. The court reached this conclusion 

because St. Ours had "never presented any evidence that St. Ours, or the 

person he asserted owned the backpack, was a diabetic." App. A at 9. The 

Court also did not think it was relevant that the failure to secure the 

syringe prevented any testing to confirm or deny Thiry's belief that the 

syringes contained heroin. App. A at 9-10.3 

3The court of appeals reversed based on the prosecutorial misconduct, however. App. A 
at 10-15. That issue is not before this Court in this Petition. 
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E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

REVIEW SHOULD BE GRANTED TO ADDRESS WHETHER 
IT VIOLATES DUE PROCESS WHEN THE ARRESTING 
OFFICER DESTROYS OR FAILS TO PRESERVE EVIDENCE 
AND THE PROSECUTION IS THEN ALLOWED TO RELY ON 
THAT EVIDENCE TO PROVE GUlL T 

Both the state and federal due process clauses guarantee the 

accused the right to fundamental fairness and "a meaningful opportunity to 

present a complete defense." See State v. Wittenbarger, 124 Wn.2d 467, 

474-75, 880 P.2d 517 (1994). Further, the accused are "constitutionally 

guaranteed access to evidence" which will be used against them or which 

they can use in their own defense. See California v. Trombetta, 467 U.S. 

479, 485, 104 S. Ct. 2538, 73 L. Ed 2d 413 (1984), guoting, United States 

v. Valenzuela-Bernal, 458 U.S. 858, 867, 102 S. Ct. 3440, 73 L. Ed. 2d 

1193 (1982). 

Indeed, not only must the defendant be informed of and given 

access to the evidence the prosecution has against him, he is entitled to 

disclosure of any material, exculpatory evidence, even if his attorney did 

not request it and the trial prosecutor was unaware of its existence. See 

Brady v. Maryland, 373 U.S. 83, 87,83 S. Ct. 1194, 10 L. Ed.2d 215 

(1963); State v. Mullen, 171 Wn.2d 881,894,259 P.3d 158 (2011). Even 

evidence which is only potentially useful but not inherently exculpatory 
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must be preserved, not hidden or destroyed in bad faith. See Arizona v. 

Youngblood, 488 U.S. 51,57-58, 109 S. Ct. 333, 102 L. Ed. 2d 281 

(1988); State v. Burden, 104 Wn. App. 507, 17 P.3d 1211 (2001). When 

these rights are violated, the defendant's right to a fair trial is also violated 

and reversal and dismissal is required. See State v. Copeland, 130 Wn.2d 

244, 279,922 P.2d 1304 (1996). 

In this case, trial counsel did not move for dismissal. Instead, he 

argued that Mr. St. Ours was deprived of his due process rights to a fair 

trial when the officer failed to preserve the alleged drug evidence and the 

backpack and objected to admission of the officers' testimony. This Court 

should grant review of the portion of the unpublished decision in which 

Division Two held there was no violation of St. Ours' due process rights 

in that failure to preserve evidence and the use of that evidence at trial, and 

further that counsel was not ineffective in failing to properly move for 

dismissal and cite the relevant law. 

While police do not have an "absolute duty to retain and to 

preserve all material that might be of conceivable evidentiary 

significance," where evidence possesses an exculpatory value which was 

apparent prior to the destruction or release of the evidence and the 

evidence is "of such a nature that the defendant would be unable to obtain 
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comparable evidence by other reasonably available means," there is a duty 

to retain such evidence for the defense. See Youngblood, 488 U.S. at 58; 

Trombetta, 467 U.S. at 489 (emphasis added). Such evidence is deemed 

"materially exculpatory" and the state has a duty to collect and preserve it, 

independent of any request by the defense. See United States v. Bagley, 

473 U.S. 667,676, 105 S. Ct. 3375,87 L. Ed. 2d481 (1985). 

In ruling, Division Two held that the backpack was not "material 

exculpatory" evidence which should have been secured because it was not 

obvious that there was an "exculpatory value" at the time the officer let the 

backpack walk away. App. A at 9-10. The court also said that St. Ours 

could have had someone else testify that the backpack belonged to them 

and thus established the same facts in a different way. App. A at 9-10. 

But the officer specifically noted that there was nothing in the 

backpack showing it belonged to St. Ours. RP 79. This Court should 

grant review to address whether, under such circumstances, it would be 

obvious to any reasonable officer that the backpack would be evidence of 

exculpatory value in any future prosecution for possessing the items in that 

backpack, especially where, as here, there were two people who were 

stopped so the possibility of a claim it belonged to the "other guy" was 

clearly present. 
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Further, review should be granted to address whether it was 

reasonable to think that a defendant could obtain "comparable'' evidence 

by having someone else from the street testify on his behalf, as Division 

Two held. Division Two's decision presumes that evidence is 

"comparable" if it is evidence which goes to the same fact, regardless of 

its weight. On review, this Court should address whether there is, instead, 

a vast difference between evidence of the specific contents of the backpack 

itself, an immutable fact, and evidence of potential testimony by someone 

else admitting ownership. 

Notably, the court of appeals did not explain how it would be 

likely that someone else would be willing to waive their Fifth Amendment 

rights and own up to being the actual owner of the backpack, given that 

Mr. St. Ours was being prosecuted based on that backpack. 

The court of appeals also found that, even if the evidence was only 

"potentially useful" to the defense at the time the officer destroyed it and 

let it walk away, his failure to preserve it was not in "bad faith." App. A at 

10-11. This determination rests for the most part on the court's belief, 

again, that the officer would not have known the exculpatory value of the 

evidence at the time he failed to preserve it. Id. 

This Court's grant of review on the issue will thus provide a 
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remedy regardless whether the Court finds the evidence was "material and 

exculpatory" or whether it was only "potentially useful." It is frankly 

shocking that a backpack alleged to have been the receptacle forforty 

syringes, one of which had suspected heroin, as well as heroin in a heroin 

cooker, would have been given away by police to a man without even 

getting his name. Given that there were two men present, it seems patently 

obvious that a question of the ownership of the backpack would be likely. 

The backpack was an integral part of the entire case. 

Regarding the syringes the officer had destroyed, including the one 

he was allowed to opine was full of heroin, the court of appeals also said 

there was no evidence they had material exculpatory value at the time the 

officer destroyed them. App A at 9-10. The court reached this conclusion 

because St. Ours had "never presented any evidence that St. Ours, or the 

person he asserted owned the backpack, was a diabetic." App. A at 9. The 

court also did not think it was relevant that the failure to secure the syringe 

prevented any testing to confirm or deny Thiry's belief that the syringes 

contained heroin. App. A at 9-10.4 

Yet the officer's belief was used by the prosecution as evidence of 

4The court of appeals reversed based on the prosecutorial misconduct, however. App. A 
at 10-15. That issue is not before this Court in this Petition. 
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guilt. The prosecution used it to show that the substance in one of the 

missing vials was heroin and further, that the presence of that heroin 

satisfied the prosecution's burden of disproving the claim of unwitting 

possession ofthe dmgs. RP 13-14, 52-54, 72-79, 121. The prosecution's 

theory was that the destroyed syringes, including the one with suspected 

dmgs, proved "ownership" of the dmgs and "intent" to use them, which 

somehow showed that the dmgs were not being possessed unwittingly. RP 

11-15. 

And the trial court was convinced that the evidence was relevant to 

prove that St. Ours was a "user" so the possession was "intentional and 

knowing." RP 53, 54. The prosecutor used evidence of what the 

prosecutor declared was and was not in the missing backpack to try to cast 

doubt on the defense that the backpack did not belong to St. Ours, telling 

the jurors that there was nothing in the backpack with "Herbert's" name on 

it even though there was no evidence of that "fact" - including the 

backpack itself. RP 128. 

It is the particular content of the syringe and backpack which was 

irreplaceable, without which the jury was left only with the officer's 

opinion of what he thought was inside. See,~ United States v. Cooper, 

983 F.2d 928 W" Cir. 1993) (evidence of items alleged to be used in 
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manufacturing drugs which was destroyed could not be replaced by 

"comparable" items; noting that evidence now "cannot be introduced at 

trial'' and "can neither support nor undermine" the defendants' claims that 

the items could not have been so used). Division Two's decision to the 

contrary is in error and should be reviewed. 

Further, Division Two's decision incorrectly conflates the question 

of whether evidence should have been preserved by the state with the 

question of whether the defendant later meets some burden of disproving 

the prosecution's case relevant to that evidence. Mr. St. Ours did not have 

a burden of establishing that he was diabetic, or that the pack owner was 

diabetic, in order to have the state to be required to take into evidence 

syringes the state then used as evidence of his guilt at a later trial. He had 

a right to examine the evidence against him regardless what his later 

defense might be. 

Under Division Two's decision, when an officer fails to secure 

evidence the prosecution claims is proof of the defendant's guilt the 

prosecution may still re(v on that missing evidence through the officer's 

testimony about what he believed and what he saw. But the defendant has 

no chance to test the evidence or examine it in any way. She cannot have 

an expert look at it. He can not examine it himself, or have his attorney 
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look at it, or present it to the jury to see if it is as the officer says. In short, 

he is prevented from fully meeting the state's case. 

Most troubling, if the court of appeals decision is correct, there is 

no motive for an officer to ever take into custody a backpack in which 

contraband was found, or even the contraband itself. A defendant can be 

convicted in part based on evidence an officer saw in that backpack but 

failed to preserve, even his opinion that it was heroin. 

It begs reason to say that there is no apparent potential exculpatory 

value in and the state is not required to preserve evidence it then uses 

against the defendant as evidence of guilt. The fundamental due process 

rights of a defendant in a criminal case, including the right to present a 

defense and to a fundamentally fair trial, mandate more. This Court 

should grant review on this issue. Further, it should review whether 

counsel was prejudicially ineffective in failing to move to dismiss the 

charges, instead of the ineffective, unfocused motion that he made. This is 

especially so in light of counsel's other failures to be prepared to defend 

his client, including not only failing to make a proper motion to dismiss 

but failing to move to suppress the evidence seized as part of the search 

until after the state had presented its case and it was too late (RP 96), and 

counsel's own admission that he had never even thought about whether to 
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move to suppress the evidence seized from his client, prior to trial. RP 98. 

F. CONCLUSION 

For the foregoing reasons, this Court should accept review of the 

portion of the unpublished decision of Division Two of the court of 

appeals in this case in which it held there was no due process violation and 

that counsel was not ineffective in relation to the state's failure to preserve 

the evidence. 

DATED this 261
h day of March 2013. 

Respectfully submitted, 

/s/ Kathryn Russell Selk 
KATHRYN RUSSELL SELK, No. 23879 
Attorney for Petitioner 
RUSSELL SELK LAW OFFICE 
Post Office Box 31 0 1 7 
Seattle, Washington 98103 
(206) 782-3353 
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STATE OF WASHINGTON 

BY · -~ 
d'EUTY 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, No. 45109-3-II · 

Respondent, 

v. 

TYRONE MANSON ST. OURS, UNPUBLISHED OPINION 

A ellant. 

JOHANSON, C.J. - Tyrone Manson St. Ours appeals his jury trial conviction for unlawful 

possession of a controlled substance (heroin).1 He argues that (1) the admission of testimony 

related to evidence that was not preserved violated due process, (2) his trial counsel was ineffective 

for failing to move to dismiss the charges based on this alleged due process violation, (3) the trial 

court erred in admitting certain evidence because it was irrelevant and unfairly prejudicial, and (4) 

the prosecutor committed misconduct in closing argument by stating that the arresting officer 

believed that the heroin and the backpack containing the heroin belonged to St. Ours and by 

arguing. facts not in evidence. Although we reject St: Ours's other arguments, we.agree·that the 

1 RCW 69.50.4013(1). 
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prosecutor committed prejudicial misconduct in closing argument by arguing facts not in evidence. 

Accordingly, we reverse St. Ours's conviction and remand for further proceedings. 

FACTS 

I. BACKGROUND 

On March 22, 2013, Officer Jeff Thiry and his partner were on patrol in downtown Tacoma 

when Officer Thiry saw St. Ours walking with another man. Officer Thiry recognized St. Ours 

and stopped him because of an outstanding arrest warrant. Officer Thiry told St. Ours to remove 

the backpack he was wearing and then handcuffed him. 

After securing St. Ours, Officer Thiry searched the backpack and found "numerous 

hypodermic syringes and some other paraphemalia."2 Report of Proceedings (RP) (July 9, 2013) 

at 70. One of the syringes contained a dark brown liquid that Officer Thiry believed was black tar 

heroin. Because of potential safety issues, he put the syringes in "a department-issued sharps 

container." RP (July 9, 2013) at 70. 

In the same part of the backpack, Officer Thiry found a "little tin cup" that contained a 

clump of a brown tar-like substance. RP (July 9, 2013) at 73. He field tested the tarry substance, 

and it tested positive for heroin. Officer Thiry arrested St. Ours for possession of a controlled 

substance. 

After removing the syringes and the tin cup containing the brown substance from the 

backpack and ensuring that it did not contain any weapons, Officer Thiry handed the backpack to 

the other man.3 According to Officer Thiry, he did so at St. Ours's request. 

2 There were approximately 40 syringes in the backpack. 

3 Officer Thiry never identified the second man. 
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II. PROCEDURE 

The State charged St. Ours with unlawful possession of a controlled substance (heroin) and 

unlawful use of drug paraphemalia.4 The case proceeded to a jury trial. 

A. PRELIMINARY MOTIONS 

Before trial, the State moved to dismiss the unlawful use of drug paraphernalia charge 

because it had discovered that the alleged drug paraphernalia was not available and had likely been 

destroyed. The trial court granted this motion and dismissed this charge. 

The trial court then asked the State if it still intended to offer evidence of the alleged drug 

paraphernalia on the remaining charge. The State responded that despite not having the syringes 

or any photographs of the syringes, it intended to ask Officer Thiry to testify about what he had 

found -in the backpack and "how heroin is commonly used." RP (July 8, 2013) at 8. The State 

asserted that this evidence was relevant to prove that St. Ours possessed the heroin, stating, "I think 

it's relevant he had syringes on his person indicating he intended to use it as well." RP (July 8, 

2013) at 8. The State also intended to offer evidence about the tin cup and to have Officer Thiry 

testify that it was used as a heroin cooker and what a heroin cooker was. 

Defense counsel argued that allowing the State to present any evidence about items found 

in the backpack would be unfairly prejudicial because (1) the defense had not been able to examine 

the syringes to determine if they were insulin syringes, noting that St. Ours could be a diabetic, 

and (2) the defense had not been able to examine the backpack for evidence that it belonged to 

someone other than St. Ours. Apparently rejecting St. Ours's arguments, the trial court responded 

4 RCW 69.50.412(1). 
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that it was more concerned with whether the evidence was prejudicial than with Officer Thiry's 

· failure to retain the backpack or syringes and suggested that the officer's failure to retain these 

items was something that St. Ours could argue to the jury. Although the trial court asked defense 

counsel ifhe thought this evidence was admissible under ER 404(b), defense counsel continued to 

argue that the evidence should not be admitted because the defense would be prejudiced by its 

inability to examine this evidence. He never asserted that this evidence was not relevant or that it 

was unfairly prejudicial in and of itself. 

The next day, the trial court admitted evidence of the syringes under ER 404(b ), stating 

that the syringes were relevant to prove St. Ours knowingly possessed the heroin and that the 

possible prejudice did not outweigh the probative value of this evidence. The trial court also 

commented, "[T]hat the defense is free to cross-examine about what Officer Thiry did with the 

syringes and what he did not do with them, what he might have done as part of a thorough police 

investigation." RP (July 9, 2013) at 55. The trial court did not mention the backpack. 

B. TRIAL TESTIMONY 

Officer Thiry testified to the facts described above. 5 In addition, on cross-examination, he 

testified that he had searched the backpack for weapons and that the backpack did not contain any 

documents, wallet, identific.ation, papers, mail, or bills linking the backpack to St. Ours. Neither 

the State nor St. Ours asked Officer Thiry if the backpack contained anything other than the 

5 The State's only other witness was a Washington State Patrol Crime Lab forensic scientist who 
testified that the substance from the tin cup contained heroin. · 
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syringes and the tin cup containing the heroin or whether the backpack contained anything that 

could have shown that it 'belonged to another person. 6 

St. Ours asserted an unwitting possession defense. He testified that he did not know what 

was in the backpack because it did not belong to him and he had not looked inside it.7 He stated 

that just before Officer Thiry stopped him, he (St. Ours) had met a man he knew as "Herbert," 

whose last name he did not know, and that Herbert had asked him to carry the backpack for him. 

RP (July 10, 2013) at 106. St. Ours planned to meet Herbert later and return the backpack. St. 

Ours admitted that he was carrying the backpack when Officer Thiry stopped him, but he denied 

asking Officer Thiry to give the backpack to the man he was with. 

C. CLOSING ARGUMENTS 

In its closing argument, the State argued that it had proven that St. Ours had knowingly 

possessed the heroin because the heroin was in the backpack, St. Ours was wearing the backpack, 

and there was "no other claim of ownership from any other party that is in evidence in this case." 

RP (July 10, 2013) at 121. The State also argued, "Additionally, there is no evidence that anyone 

else had access to that backpack." RP (July 10, 2013) at 122. 

In his closing argument, St. Ours argued that the State's failure to retain the backpack was 

"sloppy, shotty [sic], police work," and that the failure to keep the backp;:ick had deprived him of 

6 After the State rested, St. Ours moved to suppress the evidence from the backpack, arguing that 
the search was an invalid search incident to arrest. The trial court denied the motion to suppress 
based on Officer Thiry's trial testimony. This motion did not address Officer Thiry's failure to 
retain the backpack or its contents. 

7 St. Ours was the only defense witness. 
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his ability to support his defense because he could not examine it to see if it had contained anything 

identifying it as another person's backpack. RP (July 10, 2013) at 123. St. Ours further argued, 

[Officer Thiry] didn't see anything in [the backpack] linking it to Mr. St. 
Ours. There was no wallet, there was no mail, no documents, nothing in there 
linking it to Mr. St. Ours. What. about Herbert? He didn't tell you about that. 

Oh, and [the State] has just told you that nobody came forward with a claim 
of ownership to that backpack. Well, of course not. It's gone. How can the State 
argue to you that because nobody has come forward to claim a backpack that the 
State let go, all of a sudden this is now proof that was Mr. St. Ours' backpack. That 
doesn't make sense .. Don't buy it. 

RP (July 10, 2013) at 124 (emphasis added). St. Ours also asserted that other than the fact he had 

been carrying the backpack, the State had not offered any evidence proving that the backpack 

belonged to him and argued that this was sufficient to prove his unwitting possession defense by 

a preponderance of the evidence. 

In rebuttal, the State responded that the fact St. Ours was carrying the backpack "link[ ed]" 

it to him. RP (July 10, 2013) at 127. It further argued, 

You heard testimony from Officer Thiry when he was asked, you know, 
what other items were in it. There really wasn't anything else in it. There .was 
nothing that had a bill in Mr. St. Ours' name. Pretty clear that's not there, otherwise 
I could have been talking about it with you earlier. You know what? There was 
also nothing else in it with Herbert's name. Herbert, who doesn't have a last name. 

RP (July 10, 2013) at 128 (emphasis added). St. Ours objected, asserting that the State was arguing 

facts not in evidence. 
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The trial court overruled the objection. Rather than refer the jury to the standard instruction 

stating that counsels' argument was not evidence,8 the court stated, "I think it's arguing the 

evidence before the jury." RP (July 10, 2013) at 128. 

The prosecutor further argued, 

Additionally, the defendant also seems to want you to believe that the 
officer just simply gave the backpack away without any sort of conversation, 
discourse, or discussion with him. Well, that doesn't really make a lot of sense. If 
the officer didn't believe that it was the defendant's backpack, then all of a sudden 
he has a piece of abandoned property. If it's a piece of abandoned property, there 
is no real reason to attribute the controlled substances to the defendant. 

But, clearly, that wasn't the officer's thought process because he told you 
he believed they were the defendant's. They were in the backpack the defendant 

· was carrying on his back. And he ultimately, not only executed the warrant, but he 
also advised the defendant, hey, man, you are under arrest for these diugs I found 
in your backpack. 

RP (July 10, 2013) at 128-29 (emphasis added). St. Ours did not object to this argument. 

The jury found St. Ours guilty of unlawful possession of a controlled substance (heroin). 

St. Ours appeals. 

DISCUSSION 

St. Ours argues that (1) the admission of the evidence related to the syringes and backpack 

violated his due process rights, (2) his trial counsel was ineffective for failing to move to dismiss 

all charges based on this alleged due process violation, (3) the trial court erred in admitting 

8 Jury instruction 1 provided in part, 
The lawyers' remarks, statements, and arguments are.intended to help you 

understand the evidence and apply the law. It is important, however, for you to 
remember that the lawyers' statements are not evidence. The evidence is the 
testimony and the exhibits. . . . You must disregard any remark, statement, or 
argument that is not supported by the evidence or the law in my instructions. 

Clerk's Papers at 45. 
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evidence related to the backpack and syringes because it was irrelevant and unfairly prejudicial, 

( 4) the prosecutor committed misconduct in closing argument by telling the jilry that Officer Thiry 

testified that he believed the backpack and the drugs belonged to St. Ours, and (5) the prosecutor 

committed misconduct in closing argument when she argued facts not in the evidence by stating 

that the backpack did not contain any evidence linking it to Herbert. Although weteject St. Ours's 

other arguments, we agree that the prosecutor committed prejudicial misconduct when it argued 

that the backpack did not contain any evidence suggesting it belonged Herbert. 

I. No DUE PROCESS VIOLATION 

St. Ours first argues that the failure to preserve the syringes and the backpack violated his 

due process rights and impaired his ability to present an effective defense.9 He contends .that 

Officer Thiry had a duty, independent of any request by St. Ours, to preserve this evidence for the 

defense because the evidence was materially exculpatory and was of such nature that there was no 

reasonable means by which St. Ours could obtain comparable evidence. St. Ours further contends 

that even if this evidence was not materially exculpatory, it was potentially useful, and the State 

violated his due process rights by failing to preserve the evidence in bad faith. Even presuming 

that St. Ours preserved this issue for review, this argument fails. 

A. STANDARD OF REVIEW AND DUE PROCESS 

"We review alleged due process violations de novo." State v. Mullen, 171 Wn.2d 881, 

893-94, 259 P.3d 158 (2011) (citing State v. Cantu, 156 Wn.2d 819, 831, 132 P.3d 725 (2005)). 

The Fourteenth Amendment of the United States Constitution and article I, section 3 of the 

9 Although we reverse on other grounds, we address this argument because we would likely dismiss 
the charges if this argument had been successful. See State v. Wittenbarger, 124 Wn.2d 467, 475, 
880 P.2d 517 (1994). 
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Washington Constitution require the State to preserve material exculpatory evidence in a criminal 

trial. See State v. Wittenbarger, 124 Wn.2d 467,474-75, 880 P.2d 517 (1994) (citing California 

v. Trombetta, 467 U.S. 479, 104 S. Ct. 2528,.81 L. Ed. 2d 413 (1984)). Material exculpatory 

evidence is evidence that, before its destruction or release, has apparent exculpatory value and is 

of"a nature that the defendant would be unable to obtain comparable evidence by other reasonably 

available means." Wittenbarger, 124 Wn.2d at 475 (citing Trombetta, 467 U.S. at 489). But a 

showing that the evidence might have exonerated the defendant is insufficient to establish that it 

is material exculpatory evidence. Wittenbarger, 124 Wn.2d at 475. 

If the State fails to preserve potentially useful evidence that does not qualify as material 

exculpatory evidence, the State has not violated the defendant's right to due process unless the 

defendant can show that the State acted in bad faith. Wittenbarger, 124 Wn.2d at 477 (citing 

Arizona v. Youngblood, 488 U.S. 51, 58, 109 S. Ct. 333, 102 L. Ed. 2d 281 (1988)). '"Potentially 

useful' evidence is 'evidentiary material of which no more can be said than that it could have been 

subjected to tests, the results of which might have exonerated the defendant."' State v. Groth, 163 

Wn. App. 548, 557,261 P.3d 183 (2011) (quoting Youngblood, 488 U.S. at 57; Wittenbarger, 124 

Wn.2d at 4 77), review denied, 173 Wn.2d 1026 (20 12). 

B. EVIDENCE NOT MATERIAL EXCULPATORY EVIDENCE 

Our review of the record does not suggest that the syringes or the backpack had an 

exculpatory value that was apparent before they were destroyed or released. As to the syrfuges, at 

best, defense counsel suggested that the syringes could have been used by a diabetic. But the 

defense never presented any evidence that St. Ours, or the person he asserted owned the backpack, 

was a diabetic; defense counsel merely asserted that St. Ours could be a diabetic. Defense counsel 
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also asserted that the brown liquid in the syringe could have been something other than heroin, but 

that merely shows that the evidence was potentially useful if it had been tested and found to have 

been something other than heroin. 

As to the backpack, defense counsel merely asserted that the backpack could have 

contained other items linking it to someone other than St. Ours. At best, St. Ours has shown that 

the evidence might have exonerated him, and this is insufficient to establish that the evidence was 

material exculpatory evidence. Additionally, there were other possible ways St. Ours could.have 

established that the backpack belonged to someone else-the alleged tnie owner or someone who 

saw the alleged owner give St. Ours the backpack could have testified. Accordingly, St. Ours has 

failed to establish that the State violated his due process rights by failing to retain material 

exculpatory evidence. 

C. No EVIDENCE OF BAD FAITH 

Furthermore, even if the syringes and the backpack were potentially useful evidence, St. 

Ours did not present any evidence suggesting that the State acted in bad faith by failing to retain 

the backpack or the syringes. As to the syringes, there was no evidence establishing why the 

syringes were not available, establishing that the party responsible for the syringes being 

unavailable was aware of any exculpatory aspect of this evidence, or establishing that the syringes 

were unavailable because someone failed to follow any policy or protocol. See Groth, 163 Wn. 

App. at 559-60 (considering the fact there was no evidence that evidence was destroyed in violation 

of established policy and procedures when evaluating whether the destruction was in bad faith). 

As to the backpack, the trial testimony established only that Officer Thiry gave the 

backpack to the man who was with St. Ours, and there was no evidence that Officer Thiry did so 

10 
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with intent t<? make this item unavailable to the defense. Moreover, "[t]he presence or absence of 

bad faith by the police for purposes of the Due Process Clause must necessarily turn on the police's 

knowledge of the exculpatory value of the evidence at the time it was lost or destroyed." 

Youngblood, 488 U.S. at 56 n. *. And there is nothing in the record suggesting that Officer Thiry 

had any knowledge that St. Ours would later assert that the backpack belonged to another person. 

Accordingly, based on this record, St. Ours does not show that his due process rights were violated. 

II. No INEFFECTIVE ASSISTANCE OF COUNSEL 

St. Ours further argues that his trial counsel's representation was ineffective becau.Se he 

failed to argue that the State had violated St. Ours's due process rights in failing to preserve the 

syringes and the backpack. This argument also fails. 

We review an ineffective assistance claim de novo, beginning with a strong presumption 

that trial counsel's performance was adequate and reasonable. Strickland v. Washington, 466 U.S. 

668, 689, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Grier, 171 Wn.2d 17, 33, 246 P.3d 

1260 (2011). To prevail on an ineffective assistance of counsel claim, the appellant must show 

both deficient performance and resulting prejudice; failure to show either prong defeats this claim. 

State v. McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002). 

To show prejudice here, St. Ours must establish that there was a reasonable probability that 

the trial court would have found that St. Ours's due process rights had been violated. State v. 

McFarland, 127 Wn.2d 322, 334, 899 P.2d 1251 (1995). As discussed above, based on the 

evidence before us, St. Ours does not show that a due process argument would have been 

successful. Thus, he fails to show prejudice on this record, and his ineffective assistance of counsel 

argument fails. 

11 
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III. EVIDENTIARY IssUE 

St. Ours next argues that the trial court erred in admitting the backpack and syringe 

evidence because it was irrelevant and unfairly prejudicial. He has failed to preserve this error. 

A prerequisite for challenging an evidentiary ruling is that the appellant must have made a 

timely and specific objection at trial. ER 103(a)(1); RAP 2.5; State v. Gray, 134 Wn. App. 547, 

557, 138 P.3d 1123 (2006), review denied, 160 Wn.2d 1008 (2007). Here, St. Ours argued only 

that this evidence was inadmissible because it was unfairly prejudicial in light of the fact the State 

had not retained the evidence-St. Ours did not object to the trial court's ER 404(b) analysis and 

its related prejudice analysis. Accordingly, to the extent St. Ours is arguing that this evidence was . 

unfairly prejudicial in its own right, he has failed to preserve this argument, and we do not address 

it further. 

IV. PROSECUTORIAL MISCONDUCT 

Finally, St. Ours argues that the prosecutor committed misconduct during closing argument 

{1) by stating that Officer Thiry testified that he believed the backpack and drugs belonged to St. 

Ours and (2) by arguing facts not in evidence when she stated that the backpack did not contain 

any evidence linking it to Herbert. Although St. Ours failed to preserve his first argument, we 

agree that the prosecutor argued facts not in evidence when she stated that the backpack did not 

contain any evidence linking it to Herbert. Furthermore, in light of St. Ours's unwitting possession 

defense and the trial court'·s comment on this argument, we hold that this error was prejudicial. 

A. STANDARD OF REVIEW 

To establish prosecutorial misconduct, St. Ours has the burden of establishing that the 

challenged conduct was both improper and prejudicial. State v. Cheatam, 150 Wn.2d 626, 652, 
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81 P.3d 830 (2003). We review the prosecutor's conduct "by examining that conduct in the full 

trial context, including the evidence presented, 'the context of the total argument, the issues in the 

case, the evidence addressed in the argument, and the instructions given to the jury."' State v. 

Monday, 171 Wn.2d 667, 675, 257 P.3d 551 (2011) (internal quotations marks omitted) (quoting 

State v. McKenzie, 157 Wn.2d 44, 52, 134 P.3d 221 (2006)). 

If the appellant failed to object to misconduct at trial, he is deemed to have waived any 

error unless he establishes that the misconduct was so flagrant and ill intentioned that it caused an 

enduring prejudice that could not have been cured with an instruction to the jury, and the 

misconduct resulted in prejudice that ·had a substantial likelihood of affecting the jury verdict. 

State v. Emery, 174 Wn.2d 741,762,.278 P.3d 653 (2012); State v. Thorgerson, 172 Wn.2d 438, 

442-43, 258 P.3d 43 (2011). The focus of this inquiry is more on whether the resulting prejudice 

could have been cured, rather than the flagrant or ill-intentioned nature of the remark. Emery, 174 

Wn.2d at 762. 

B. COMMENT ON OFFICER THIRY'S BELIEF 

St. Ours argues that the prosecutor improperly commented that Officer Thiry believed the 

drugs and backpack belonged to St. Ours and that the prosecutor misstated the record when she 

stated that the officer had ''told" the jurors he believed the drugs belonged to St. Ours. This 

statement clearly misstated the evidence; Officer Thiry did not give any such testimony. But St. 

Ours did not object to this argument, and he fails to show that this potential error could not have 

been cured by a proper, timely instruction. Accordingly, St. Ours has waived this argument. 
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C. COMMENT ON BACKPACK'S CONTENT 

In contrast, St. Ours objected to the prosecutor's argument that the backpack did not 

contain anything linking it to Herbert. We agree that this argument is not based on the facts in 

evidence nor was it a reasonable inference from the record. Officer Thiry testified only that he did 

not find anything linking the backpack to St. Ours when he searched it for weapons-he did not 

testify that there was nothing .else in the backpack that could have identified a different owner nor 

did he testify as to whether there was anything other than the drug evidence and drug paraphernalia 

in the backpack. And neither party asked Officer Thiry if there was other identifying information 

in the backpack. Thus, this argument was improper. 

We now turn to whether this improper argument was prejudicial. Emery, 174 Wn.2d at 

760. We hold that it was. 

This improper argument was clearly relevant to whether the backpack belonged to St. Ours, 

which, in turn, was critical to St. Ours's unwitting possession clairri. And there was no evidence 

at trial apart from St. Ours's physical possession of the backpack linking him to the backpack. 

Thus, this argument incorrectly stating that there was no exculpatory evidence in the backpack had 

the potential to be highly prejudicial to St. Ours's unwitting possession affirmative defense. 

Furthermore, although we consider the State's argument in light of the jury instructions 

and the trial court had instructed the jury that counsels' argument was not evidence, the trial court 

did not direct the jury to that instruction when it overruled St. Ours's objection. Instead, it stated, 

"I think it's arguing the evidence before the jury." RP (July 10, 2013) at 128. This statement 

essentially endorsed the State's improper argument as an accurate statement of the record and 

could have influenced whether the jury independently evaluated the State's argument in light of 
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the record. Because the improper argument went to the core of St. ·ours's unwitting possession 

defense, there was little direct evidence of who owned the backpack, and the jury could have 

construed the trial court's ruling on St. Ours's objection to this statement as an endorsement of the 

prosecutor's erroneous statement of the facts, we hold that St. Ours has shown that the improper 

argument had a substantial likelihood of affecting the verdict. 

Accordingly, we reverse and remand for further proceedings. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

~~"' -:-----MAXA,J. 
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